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December 28, 2010

Legislation

Lame Duck Session Concludes. 112th Congress Convenes on January 5th.  On Wednesday, December 22nd, the House of Representatives and Senate passed motions to adjourn the 111th Congress “Sine Die.”   Sine Die (“Without Day”) adjournment indicates the final adjournment of an annual or two year session of Congress.  The 112th Congress will convene on Wednesday, January 5th.  

New House Committee Chairmen Announced for 112th Congress.  The new leadership of several key committees in the House of Representatives is listed below:

House of Representatives

· Agriculture 

· Chairman: Frank Lucas (R-OK); Ranking Minority Member: Collin Peterson (D-MN)

· Appropriations Committee

· Chairman: Hal Rogers (R-KY); Ranking Minority Member: Norm Dicks (D-WA)

· Transportation and Infrastructure

· Chairman: John Mica (R-FL); Ranking Minority Member: Nick Rahall (D-WV)

· Ways and Means

· Chairman: Dave Camp (R-MI); Ranking Minority Member: Sander Levin (D-MI)

Short Line Tax Credit Extended.  On Friday, December 17, President Barack Obama signed the Middle Class Tax Relief Act of 2010, which included an extension of the short line tax credit for two years.  

The legislation extends the short line railroads’ Section 45G tax credit in 2010 and 2011.  The current tax credit was allowed to expire on December 31, 2009.  

The provision allows short line and regional railroads to benefit from a tax credit of 50 cents for every dollar invested for infrastructure repairs and improvements up to a maximum of $3,500 per mile of track owned or leased by the railroad.  

President Signs Continuing Resolution.  On December 21st, Congress passed and President Obama signed a continuing resolution that will maintain current levels of government spending through March 4, 2011.  
Department of Transportation

FMCSA Issues Proposed Rule on Hours-of-Service Requirements for Commercial Truck Drivers.  
The U.S. Department of Transportation's Federal Motor Carrier Safety Administration (FMCSA) on December 23rd issued a regulatory proposal that would revise hours-of-service (HOS) requirements for commercial truck drivers. 
"A fatigued driver has no place behind the wheel of a large commercial truck," said Transportation Secretary Ray LaHood.  "We are committed to an hours-of-service rule that will help create an environment where commercial truck drivers are rested, alert and focused on safety while on the job."
The publication of this proposed rule coincides with the timeframe established in a court settlement agreement that requires FMCSA to publish a final HOS rule by July 26, 2011. 
This new HOS proposal would retain the "34-hour restart" provision allowing drivers to restart the clock on their weekly 60 or 70 hours by taking at least 34 consecutive hours off-duty.  However, the restart period would have to include two consecutive off-duty periods from midnight to 6:00 a.m.  Drivers would be allowed to use this restart only once during a seven-day period. 
Additionally the proposal would require commercial truck drivers to complete all driving within a 14-hour workday, and to complete all on-duty work-related activities within 13 hours to allow for at least a one hour break.  It also leaves open for comment whether drivers should be limited to 10 or 11 hours of daily driving time, although FMCSA currently favors a 10-hour limit.
"In January, we began this rulemaking process by hosting five public listening sessions with stakeholders across the country," said FMCSA Administrator Anne S. Ferro.  "This proposed rule provides another opportunity for the public to weigh in on a safety issue that impacts everyone on our roadways." 
Driving hours are regulated by federal HOS rules, which are designed to prevent commercial vehicle-related crashes and fatalities by prescribing on-duty and rest periods for drivers.
Commercial truck drivers who violate this proposed rule would face civil penalties of up to $2,750 for each offense.  Trucking companies that allow their drivers to violate the proposal's driving limits would face penalties of up to $11,000 for each offense. 
Other key provisions include the option of extending a driver's daily shift to 16 hours twice a week to accommodate for issues such as loading and unloading at terminals or ports, and allowing drivers to count some time spent parked in their trucks toward off-duty hours.
A copy of the rulemaking proposal is available on FMCSA's Web site at http://www.fmcsa.dot.gov/HOS. The rulemaking will be published in the Federal Register on December 29 and the public will then have 60 days to comment. Information on how to submit comments and evidentiary material is available at http://www.fmcsa.dot.gov/HOS. 
U.S. DOT Proposes Rule to Ban Hand-Held Cell Phone Use for Commercial Truck and Bus Drivers.   As part of its campaign to put an end to the practice of distracted driving, the U.S. Department of Transportation on December 17th proposed a new safety regulation that would specifically prohibit interstate commercial truck and bus drivers from using hand-held cell phones while operating a commercial motor vehicle (CMV). 
"Every time a commercial truck or bus driver takes his or her eyes off the road to use a cell phone, even for a few seconds, the driver places everyone around them at risk," said U.S. Transportation Secretary Ray LaHood. "This proposed rule will go a long way toward keeping a driver's full attention focused on the road." 
The proposed Federal Motor Carrier Safety Administration (FMCSA) rule would prohibit commercial drivers from reaching for, holding or dialing a cell phone while operating a CMV.  Drivers who violate these restrictions would face federal civil penalties of up to $2,750 for each offense and disqualification of their commercial driver's license (CDL) for multiple offenses.  Additionally, states would suspend a driver's CDL after two or more violations of any state law on hand-held cell phone use. 
Motor carriers that allow their drivers to use hand-held cell phones while driving would face a maximum penalty of $11,000.  Approximately four million interstate commercial drivers would be affected by this proposal. 
"We are committed to using every resource at our disposal to ensure commercial drivers and vehicles are operating safely at all times," said FMCSA Administrator Anne S. Ferro.  "Implementation of this proposal would help make our roads safer and target a leading cause of distracted driving."
FMCSA research shows that using a hand-held cell phone while driving requires a commercial driver to take several risky steps.  In particular, commercial drivers reaching for an object, such as a cell phone, while driving are three times more likely to be involved in a crash or other safety-critical event.  Drivers dialing a hand-held cell phone while driving increase their risk by six times.  Many of the largest carriers, such as UPS, Covenant Transport, and Wal-Mart, already have company policies in place banning their drivers from using hand-held phones.  In September 2010, FMCSA issued a regulation banning text messaging while operating a commercial motor vehicle. 
Nearly 5,500 people died and half a million were injured in crashes involving a distracted driver in 2009. Distraction-related fatalities represented 16 percent of overall traffic fatalities in 2009, according to National Highway Traffic Safety Administration (NHTSA) research. 
FMCSA is providing 60 days for the public to comment on this rulemaking. The comment period begins once the proposed rule is published in the Federal Register
Surface Transportation Board

Begeman Nominated to STB.  President Barack Obama recently announced his nomination of Ann Begeman to the Surface Transportation Board (STB).  If confirmed by the Senate, Begeman would succeed Charles (“Chip”) Nottingham, whose term expires on December 31, 2010.  

The Surface Transportation Board is governed by three commissioners.  Commissioners are appointed by the President and confirmed by the Senate to a five year term of office.  Begeman would join current STB members Daniel Elliott (Chairman) and Francis Mulvey.  

Begeman has served as minority staff director of the Senate Commerce, Science, and Transportation Committee since 2009.  From 2004 to 2009, she served as legislative director for Senator John McCain (R-AZ).  Prior to her tenure with Senator McCain, Begeman served on the Senate commerce committee and worked on numerous transportation issues, including rail, motor carrier, and pipeline safety.  From 1988 to 1992, Begeman was a legislative assistant for Senator Larry Pressler (D-SD).  

STB Fines CN for Misrepresenting Street Crossing Blockages.  The Surface Transportation Board (STB) on December 21st fined Canadian National Railway Company $250,000 for "knowingly violating Board orders" regarding the reporting of street-crossing blockages in the Chicago area.  The STB also extended its oversight regarding the CN-EJ&E merger for an additional year.

The fine is the first ordered by the STB since its inception in 1996.

The STB requires Canadian National to report every street-crossing blockage of 10 minutes or more as a condition of the Board's approval of its 2008 acquisition of the Elgin, Joliet and Eastern Railway Company.  In its November and December 2009 monthly reports, the railroad reported a total of 14 blockages caused by stopped trains.  But an independent audit conducted on behalf of the STB by its third-party consultant, HDR Inc., found 1,457 instances during that same period of crossings blocked for 10 minutes or more by stopped or slowly moving trains.

The STB held a hearing on April 28 to hear from both CN and the consultant.

In today's decision, the STB found that the record "supports the conclusion that CN has knowingly violated the STB's orders that CN report, on monthly and quarterly bases, the date and descriptive information for each crossing blockage exceeding 10 minutes in duration.  CN's alleged 'good faith' interpretation that the reporting requirements regarded only stopped trains is contradicted by both the CN staff admissions and the plain text of the Approval Decision."

The STB's decision today to extend the original five-year oversight period to January 2015 will also require additional reporting from Canadian National and another audit to be conducted next year.

Commissioner Charles D. Nottingham dissented from the decision to impose the fine.
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